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SANITARY LEGISLATION. 



COURT DECISIONS. 



TEXAS COURT OF CIVIL APPEALS. 

Sewage-Disposal Plant — Injunction Granted Prohibiting the Erection of an 
Improperly Planned Septic Tank. 

Cakdwell et al. v. Austin, 168 S. W. Rep., 385. (June 2, 1914.) 

The proper disposal of sewage is of vital importance to cities and towns ; and where sewage 
can be purified and discharged practically free from odor and without seriously con- 
taminating streams, the mere fact that a septic tank near residences would produce 
mental annoyance or would lessen the value of property ought not to prevent the 
establishment and operation of such a tank. 

In the construction of a septic tank for the purifying of sewage a city must exercise care 
to build it of such dimensions and character as to prevent the escape of gases and foul 
*tors therefrom in .such volume as to create a nuisance to any citizen. 

The evidence showed that a proposed septic tank was not properly planned, and that it 
would be offensive. Its erection was enjoined, but a permanent injunction prohibit- 
ing the erection of any septic tank at the proposed location was refused. 

Appellee, William E. Austin, brought suit against the city of Bay City, Tex., 
and W. H. Cardwell, seeking to enjoin the defendants from constructing and 
maintaining upon a tract of l.C acres of land owned by the city a septic concen- 
tration tank to be used in connection with a sewer system in said city, owned 
by defendant Cardwell and constructed by him under a franchise granted by the 
city. The tank was to empty into a small stream near plaintiff's residence. 

The court below issued an injunction permanently restraining the defendants 
from " constructing, maintaining, and operating any septic tank constituting a 
concentration tank for sewage material upon the tract of 1.6 acres of land, * * * 
and from the use of said stream as a conduit and channel for the effluent of said 
tank, and the pollution of such stream thereby at any point at or near plaintiff's 
property." 

After discussing the effect of certain State statutes upon the jurisdiction of the 
court and the right to issue an injunction in this case, the court (McMea-ns, J.) 
continued as follows : 

" On October 14, 1913, the city of Bay City by an ordinance granted a fran- 
chise to H. D. Cardwell, his successors, and assigns, to construct, maintain, and 
operate a sanitary sewer system in the city of Bay City for a term of 50 years, 
with the privilege of using the streets, alleys, and public grounds for the pur- 
pose of laying its pipes, conduits, etc., the city reserving the right and option to 
purchase the sewer system from the grantee at any time after its completion, at 
a price agreed upon and named in the ordinance. It was provided that the ter- 
minal of the system should be a septic tank located at or near the south end of 
I Avenue, at a point near Cottonwood Creek or some other available place, and 
that the city should furnish the site thereof to the grantee. It was further pro- 
vided that the septic tank should be 18 feet wide, 60 feet long, and 8 feet deep. 
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The city designated for the location of the tank a tract of 1.6 acres of land owned 
by it. This tract was upon or near the west bank of Cottonwood Creek, and 
the proposed tank was to be located on a spot about 520 feet in a southwesterly 
direction from plaintiff's house, in which he and his family resided. The dis- 
charge pipe from the tank was to be laid to a point in Cottonwood Creek about 
576 feet almost south from plaintiff's residence. 

" It was shown by the testimony that the sewer system was intended to ac- 
commodate about 1,500 users, and that the amount of sewage flowing into the 
tank per day would be from 30 to 50 gallons per capita. The defendant Card- 
well testified that a tank of the dimensions specified in the ordinance was too 
small for the purpose to which it would be applied, and that he intended to 
enlarge it by making it 2 feet wider and 2 feet deeper. 

" There was testimony from which the trial judge could reasonably have con- 
cluded that a septic tank of the dimensions of the one proposed would be suffi- 
cient to purify the sewage flowing into it ; and, had the court so found, his find- 
ing would have been approved. But there was also testimony which warranted 
the court in finding that the proposed tank was too small and that it would 
not purify the sewage flowing into it, and in consequence foul, disagreeable, and 
unwholesome odors would be given off therefrom in such volume and of such 
character as to create a nuisance, and to interfere with the comfortable use and 
enjoyment by plaintiff of his home and to render his house practically unin- 
habitable. 

" The city of Bay City is incorporated under general laws and under its char- 
ter has authority to provide a sewer system for the city ; but this authority 
must be exercised in a proper manner. It has no authority to create or maintain 
a nuisance, and in the construction of a septic tank for the purifying of sewage 
it must exercise care to build one of such dimensions and character as to prevent 
gases and foul odors to escape therefrom in such volume as to create a nuisance 
to any of its citizens. (Donovan v. Royal, 26 Tex. Civ. App., 248 ; 63 S. W., 
1054.) 

" We think that under the facts proven the court properly granted the injunc- 
tion to prevent the construction and operation of the proposed septic tank. But 
the judgment went further than this, and enjoined the construction and opera- 
tion of any tank on the 1.6 acres furnished by the city. The testimony is prac- 
tically undisputed that septic tanks are efficient in purifying sewage when con- 
structed in a proper manner and of proper dimensions. Appellants' witness, 
Dr. F. J. Slataper, a bacteriologist, testified to this fact, and further that water 
flowing from a discharge pipe from such a tank was fit for domestic use. In 
this he was contradicted. He further testified that no disagreeable odors or 
gases would be given off from such a tank if properly constructed ; that the size 
required to purify a given amount of sewage is a matter of engineering, with 
which he was not familiar. Plaintiff's witness, E. L. Dormant, a sanitary engi- 
neer of large experience, after testifying that the tank proposed to be constructed 
would be too small to purify the sewage that would flow into it; and that foul 
gases and odors would in consequence be given off of such volume as to be a 
nuisance to persons living as near as plaintiff, testified : 

' It la possible to construct a filter on the inside of the tank so as to absolutely elimi- 
nate odor if the tank is large enough. I will say that I would rather put the filter tank 
on the inside than on the outside, provided the tank is large enough. That is the only 
way to eliminate the large quantity of flies and odor.' 

" He further testified : 

' Taking it all the year around, I think it is very safe to answer that you use 50 gallons 
per capita (per day) sewage for 2,500 people. * * * If you use a contact bed, that 
would require 2.10 of an acre, or approximately 8,000 square feet. If you use a filter bed 
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of charcoal and gravel instead of a contact bed, it takes the same area. If you use gravel 
and sand, it takes a large area. * * * It would not be possible to construct a septic 
tank without a contact bed or sprinkling filter without creating a nuisance.' 

" It appears from the testimony generally that there is an odor inseparable 
from septic tanks ; but. we think the testimony conclusively proves that the odors 
thrown off from a septic tank of proper dimensions and of correct construction 
are of such small volume as not to be hurtful or annoying to one living as far 
away as the plaintiff from the proposed tank. We think therefore that the court, 
while correctly enjoining the construction and operation of the tank in question, 
was not warranted in perpetually enjoining the defendants from constructing and 
operating a septic tank of proper dimensions and construction, upon the 1.6 acres 
of land. The proper disposal of sewage is a question of vital importance to cities 
and towns, and where a method can be adopted by which sewage may be purified 
and discharged practically free from odor, or, applying the facts concretely, 
where the odor will not interfere with the comfortable use and enjoyment by 
plaintiff of his home, and where the effluent will not so contaminate the creek 
as to render it unfit for drinking water for stock, the mere fact that the proximity 
of the tank to plaintiff's residence would produce a degree of mental annoyance, 
or would tend to lessen the value of his property, ought not to prevent the 
establishment and operation of the tank on the l.C-acre tract. If the market 
value is lessened thereby, and there is no annoyance other than mental disturb- 
ance clue to the fact that the tank is in the vicinity, then plaintiff could be com- 
pensated in money for his damages thus sustained. We think that the judgment 
should be reformed by eliminating that part of the decree prohibiting defendants 
from constructing a septic tank of proper dimensions and construction upon the 
1.6 acres, and that as thus reformed the judgment should be affirmed, and it has 
been so ordered. We have examined all of the appellants' assignments of error 
and are of the opinion that none of them points out errors requiring a reversal." 



